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Topic A: Assessing Statehood during Times of Disaster
"Maybe one time Tuvalu will disappear. From what I can see a lot is already gone. I think one day we will
disappear.”1
Enna Sione, Tuvaluan

Introduction
Over the last 40 years, there have been 3.3 million deaths related to disasters.2 Disasters
can negatively impact countries in a multitude of ways. Loss of life, unemployment, and
destruction of infrastructure weaken countries’ ability to function, especially poorer countries;
for example, Haiti has a much poorer government than Chile, and “the magnitude 7.0 earthquake
in Haiti in 2010 resulted in an estimated 140,000 deaths and ruinous economic losses, while the
magnitude 9.1 earthquake in Chile in the same year killed 500 people and had a relatively small
negative impact on the national economy.”3 The economic and political impacts of disasters raise
many important questions that have yet to be discussed on a global scale, such as what states are
to do if they cannot effectively respond to a disaster. Furthermore, what is considered an inability
to respond to or recover from a disaster? At what point is a nation’s statehood put into question
following a disaster? What must a state do to maintain jurisdiction during times of disaster?
In 2009, the International Law Commission defined a disaster as “...material and[/or]
environmental loss, to the extent that such loss affects persons, and that it should require some
actual harm.”4 The commission also agreed that there should not be a distinction between natural
and man-made disasters. That said, this interpretation of 'disasters' remains controversial and is
yet to be widely accepted.
The 1933 Montevideo Convention on the Rights and Duties of States defined statehood
as: “...The state as a person of international law should possess the following qualifications: a) a
permanent population; b) a defined territory; c) government; and d) capacity to enter into
relations with the other states.”5 6 Ambiguity arises when a state loses one or more of these
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qualifications as a result of undergoing a disaster. To ensure that states affected by disasters do
not become arbitrary nations, meaning that the area is recognized as a country without
government power to manage it, there should be set guidelines for how affected states should
deal with the effects of disasters. Affected States are defined by Article 3 subsection B of the
2016 Draft Articles on the Protection of Persons Affected by Disaster as states “whose territory,
or in territory under whose jurisdiction or control, a disaster takes place.”7 Guidelines for
affected states and how one’s statehood may be affected by disaster remain controversial.
Background
One year prior to announcing their definition of a ‘disaster’, the International Law
Commission began debating the topic “Protection of persons in the event of disasters”8, where
they assessed the state of laws closely relating to the relationship between statehood and natural
disasters.9 Two years later, the commission considered the authority of states affected by
disasters. Articles drafted the following year focused on human rights during or after a disaster as
well as the responsibilities of the affected state to pursue aid.10 These reports address how an
affected state should respond when it has surpassed its national response capacity, which is the
ability of a state to counter the effects of a disaster.11
In 2005, the Hyogo Framework for Action (HFA) was adopted by 168 United Nations
member states at the World Conference on Disaster Reduction; it acted as a foundation for
disaster risk reduction strategies globally. The goal of the HFA was to significantly reduce the
damage caused by disasters worldwide by 2015.12
Despite the efforts of the HFA and the International Law Commission, the issue of
statehood during times of disaster remains controversial. Countries have different beliefs about
the definitions of disaster. Some believe that there should be a broad definition, while others
claim that man-made disasters should be excluded from the discussion about states affected by
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disasters.13 Countries also have varying opinions as to how disaster risk prevention initiatives
should be structured and if these should play a role in assessing an affected state’s sovereignty.
According to the United Nations Office for Disaster Risk Reduction and the Sendai framework, a
state’s disaster risk management “should be based on an understanding of disaster risk in all its
dimensions of vulnerability, capacity, exposure of persons and assets, hazard characteristics and
the environment. Such knowledge can be used for risk assessment, prevention, mitigation,
preparedness and response.”14 It is up for debate whether a country should have more, less, or the
same opportunity to maintain statehood depending on the quality of its disaster risk prevention
initiative.
Moreover, not all countries agree not all agree that states have a legal duty to respond in
the event of a disaster, as the 2016 Draft Articles have suggested. 15 In terms of aid, the
international community disagrees on whether a state must provide consent before receiving
outside support. Some countries want to emphasize the importance of consent being given when
it is appropriate; they want to limit consent being withheld arbitrarily or without good reason.
Some countries bring up the point that under some circumstances, it might not be possible to get
consent before providing aid.16 For example, if a disaster struck and the government collapsed, a
country might not be able to formally express whether or not it gives its consent to get the aid it
needs. It remains of vital importance to decide the extent to which countries may maintain
jurisdiction in mitigating the effects of disasters, especially with consideration to the ability of
the affected state to respond. Also, further consideration is needed for the term “affected state” in
relation to consent when there may be more than one territory affected.17
Current Situation
Following the 2005 Hyogo Framework for Action, the Sendai Framework for Disaster
Risk Reduction 2015 was established in March 2015 and encourages collaboration and forming
relationships for the prevention and reduction of disasters.18 Many countries are working to
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restructure their systems to align with these guidelines by researching disaster risks and
implementing mechanisms and exercises to increase preparation for disasters.19
More recently, the International Law Commission released draft articles on the protection
of persons in the event of disaster in 2016.20 In Article 7, there is an emphasis placed on the
“duty to cooperate” of an affected state, such that “States shall, as appropriate, cooperate among
themselves, with the United Nations, with the components of the Red Cross and Red Crescent
Movement, and with other assisting actors.”21 Articles 8 and 9 further implore cooperation
through humanitarian aid and risk reduction initiatives.22 The commission also referenced, in
Article 11, a duty of the state to seek external assistance if it has surpassed its national response
capacity.23 Through Article 13, consent of the affected State is required but “shall not be withheld
arbitrarily.”24 Arbitrary statehood means that a state is unable to act as a state but still maintains
the title.
Many countries have since released reports on their positions relative to these draft
articles, underscoring the need for further debate on this topic.25 Around the world, there is a
growing need for international law that addresses statehood during times of disaster.
Case Example - Kiribati
Currently, Kiribati is experiencing dangerously high sea levels that continue to increase at rapid
rates. Not only is farming, and therefore food supply, threatened, but housing and the land itself
are at high risk.26 In 2013, Kiribati purchased 6,000 acres of land in Fiji in an effort to resist the
effects of the rising sea levels on its farmland.27 There are other methods that island countries can
utilize to combat rising sea levels too, such as the building of sea walls.28 However, these are
only temporary solutions, and expensive at that; these initiatives are not enough to save Kiribati.
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Climate change has thrown Kiribati’s ability to operate as an independent state into question.29
With its existence threatened by climate change-related disasters, Kiribati will be forced to move
residents across borders. As a result, it will lose its permanent population, a qualification of
statehood as defined by the Montevideo Convention.30
Potentially, Kiribati could be deemed a ‘government in exile,’ which is a government that
moves from its native land and resides in an area that is not its own and cannot exercise any legal
power.31 However, another sovereign state would have to give up some territory to allow for
this.32 An arrangement was made between Kiribati and New Zealand so that 75 people from
Kiribati may migrate to New Zealand per year.33 This is a solution for the safety of the Kiribati
people, but nevertheless raises questions about Kiribati’s sovereignty. If Kiribati is flooded by
the rising sea levels, it is unclear whether or not it would retain its statehood.34 The fate of this
country and any other that may undergo disaster such as this must be defined by international
law.
Kiribati is not the only country at risk of the dangers of climate change and rising sea
levels. Many other Pacific island countries are at risk, including Tuvalu, and if the sea levels
continue to rise, cities like Los Angeles and London could be next to fall. 35
As the Legal Committee tackles the issue of statehood during times of disasters, it must
remain diligent in its exclusive focus on the condition of statehood, rather than environmental
impact, as to do so would infringe upon the jurisdiction of the United Nations Environment
Programme (UNEP). Similarly, it is not the job of this committee to consider humanitarian
impacts, which falls within the jurisdiction of the Social, Humanitarian, and Cultural Committee
(SOCHUM).

Questions to Consider
1. Is the definition of statehood well-represented by the qualifications set by the 1933
Montevideo Convention on the Rights and Duties of States?
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a. Should a country lose its statehood if it loses one of the qualifications as defined

2.
3.

4.

5.
6.

by the 1933 Montevideo Convention on the Rights and Duties of States during
times of disaster?
How should a disaster be defined?
Should the consent of a state affected by a disaster be required before it may receive
foreign aid?
a. Should an affected state be allowed to withhold consent without reason given?
Are there any duties of a state affected by a disaster?
a. If so, what must an affected state do? Does its completion of said duties have an
effect on the affected country’s statehood?
Should the efforts of a state to mitigate the effects of disaster play a role in the fate of that
state to keep its statehood?
What specific international agreements or non-state actions have been effective in
addressing this topic up to this point, and why?

Suggested Sources
1. Summaries of the Work of the International Law Commission: Protection of Persons in
the Event of Disasters | https://legal.un.org/ilc/summaries/6_3.shtml.
2. Analytical Guide to the Work of the International Law Commission: Protection of
Persons in the Event of Disasters | https://legal.un.org/ilc/guide/6_3.shtml
a. Reports of the Drafting Committee,
i. Draft Articles of the International Law Commission’s 68th Session |
https://documents-dds-ny.un.org/doc/UNDOC/LTD/G16/106/22/PDF/G16
10622.pdf?OpenElement
b. Comments by Government,
c. Reports of the International Law Commission,
d. General Assembly Action, and
e. Final Outcome
i. Draft articles on the protection of persons in the event of disasters with
commentaries |
https://legal.un.org/ilc/texts/instruments/english/commentaries/6_3_2016.
pdf
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Topic B: Addressing the Timing of Consideration for Invocation of Immunity
“The right to a fair hearing, in both criminal and non-criminal proceedings, involves the right to a trial ‘without
delay’ or ‘within a reasonable time’. The right to a timely hearing includes the right to a timely judgment.”
- United Nations Counter-Terrorism Implementation Task Force

Introduction
Questions surrounding the details of the invocation of immunity have lingered for some
time. Nevertheless, the privilege of the invocation of immunity continues to be abused
worldwide, especially when considering when exactly immunity is able to be utilized. Immunity
is simply defined by Médecins Sans Frontières (Doctors Without Borders) as “a tool that protects
the sovereignty and independence of States by preventing them or their agents from being
prosecuted before foreign courts.”36 Essentially, if a member of one country visits another
sovereign nation and violates their laws, the legal principle of immunity protects that individual
from prosecution. Immunity primarily serves diplomats, United Nations members, and
governmental members.
Given the versatility and complexity of the subject of immunity, it has been evaluated
with both extensivity and sensitivity on a case-by-case basis to ensure the preservation of
statehood for member states, while also honoring jurisdictional boundaries and human rights.
Immunity does not leave international and national crimes unpunished; rather, it postpones the
timing of prosecution to ensure the figure receiving immunity receives punishment in their home
state.37 There are two types of immunity: functional (ratione materiae) and personal (ratione
personae.) The scope, definition, and nuances of these types of immunity have been discussed
broadly by the Legal Committee in over six General Assembly sessions (sessions twelve,
thirteen, seventeen, twenty-nine, and sixty-six) under the doctrine “Law of International
Relations.”38 For the purposes of this topic, the Legal Committee will only be handling cases of
ratione materiae, where officials commit crimes in their capacity as government officials.
Background
The subject of immunity has been a topic of conversation since the UN first addressed it
in the 1940s.39 Since then, there have been a multitude of special reports, reevaluations, and
special committee sessions to continue discussing and establishing the international legal
framework of immunity. The nature of the topic is versatile. It has been and continues to be one
36
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of the major legal frameworks that remain applicable in virtually every nation, climate, and
government. Each special session on the topic of immunity comes with a deeper layer of
agreement and understanding, but in turn, highlights areas where legislation is vague and allows
for faults and loopholes. For the sake of this topic, the Legal Committee will be discussing one
of the areas where neither time nor resources have been invested: the timing of consideration for
the determination of immunity. In previous sessions, frameworks have been laid out for the
streamlined process of the examination of the question of immunity, but the actual process for
the determination of immunity has yet to be established in a draft or framework. With the
extensiveness of immunity, timing is of the most importance.
The seventieth session, in 2018, spent a majority of its convention on the procedural
timing and nuances of immunity on an international level.40 Under that umbrella, the three topics
the committee spent time deliberating were timing, kinds of acts affected, and finally, the
determination of immunity.41 The purpose of the assessment was to compare and strengthen the
relationship between jurisdiction and immunity. However, no draft was completed from this
session, and the date was pushed back to 2019.42 Due to the coronavirus pandemic, such
deliberations have been halted even further. There is currently no agenda set for the debating or
consideration of the topics from the seventieth session.43
There are two important assessments that must take place before ratione materiae
immunity is granted. The first process for granting ratione materiae is (a) the examination of the
question of immunity, followed by (b) the determination of immunity. Both of these processes
resemble one another but are distinguished in that only the second step—the determination of
immunity—has legal implications. Meanwhile, the first step of merely examining the question of
immunity has been hashed out by the UN Legal Committee for decades. On this topic, the
following was announced:
“The competent authorities of the forum State shall consider immunity as soon as they
are aware that a foreign official may be affected by a criminal proceeding. Immunity shall
be considered at an early stage of the proceeding, before the indictment of the official and
the commencement of the prosecution phase. The immunity shall, in any case, be
considered if the competent authorities of the State intend to take a coercive measure
against the foreign official that may affect the performance of his or her functions.”44
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While these guidelines clearly establish when questions of immunity should be
considered and examined, they fail to adequately address the entire process of invoking
immunity. In particular, the timing for when an official or their home nation must definitely
declare immunity has yet to be drafted into resolutions thus far.
Current Situation
Currently, there are over 100,000 federal officials globally who could qualify for ratione
materiae based on their internationally-recognized status. Each country has officials who have
gone through or will go through the process of enjoying functional immunity. This topic is
imperative to continue strengthening diplomatic relationships and safeguarding the statehood of
member states.
Across the world, law enforcement officials typically follow a four stage process when
bringing a case to trial.45 First, there are preliminary examinations, which primarily includes
gathering evidence. Then, there are formal investigations, where evidence is further gathered and
suspects may become involved. Once enough evidence has been collected, formal charges are
brought and the pre-trial stage begins, where indictments may be laid out and defendants appear
before a judge. Finally, a trial of some kind typically occurs. While these steps may vary across
national jurisdictions, law enforcement agencies roughly follow these stages when prosecuting
crimes.46 So, when deciding the timing for the declaration of immunity, the international
community must consider these four steps.
During the initial preliminary examination stage, there is no assumption that charges will
be brought against a foreign official. The issue of immunity for that official only arises when a
state intends to further pursue a formal investigation or prosecution of that official. The United
Nations has recognized this fact and understands that a declaration of immunity is not yet an
obligation of the official or their home state.47 However, as soon as the foreign official is deemed
a suspect, the issue of immunity could come up in the pursuit of further investigations. The
International Court of Justice released an advisory opinion related to this matter, stating
“Questions of immunity are … preliminary issues which must be expeditiously decided in limine
litis [at the start of the procedure]. This is a generally-recognized principle of procedural law.”48
This statement suggests that immunity should be decided upon by the official and their home
state as early as possible. Arguably, the decision should be made as soon as a formal
investigation is announced.

45

“How the Court Works.” International Criminal Court. https://www.icc-cpi.int/about/how-the-court-works.
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48
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That said, others argue that a declaration of immunity is not of issue during formal
investigations and can be delayed until the pre-trial stage begins. For example, in 2004, British
law enforcement agents submitted a warrant for the arrest of an Israeli defense official before the
official had the chance to declare immunity, arguing that the issue is not of merit until the
pre-trial stage.49 The advantage of this argument is that law enforcement retains the opportunity
to collect necessary evidence prior to any declaration of immunity by the official. Still, though, if
an official and their home state have already decided to declare immunity, then any formal
investigation will certainly result in wasted time and resources, and potentially, harm the
inter-state relations between the host and foreign nations.
Deciding on the timing for the declaration of immunity, however, is not the only issue at
hand. Additionally, with ratione materiae immunity protecting only officials who commit a
crime in their ‘official capacity,’ more questions are raised as to what actions this standard
encompasses. On this issue, Dr. Roger O’Keefe—a senior lecturer for law and Deputy Director
of the Lauterpacht Centre for International Law at the University of Cambridge—notes that, “As
a matter of customary international law, serving and former state officials may not be prosecuted
… in a foreign court if the subject matter of the charges … is conduct performed by them in their
capacity as a state official, and they may not be compelled to testify as a witness in [those]
foreign criminal proceedings.”50 O’Keefe suggests that immunity cases become particularly
precarious when considering what crimes may be committed ‘in an official capacity,’ since there
is no universal standard.51 Additionally, it takes law enforcement time to determine whether or
not an official committed a crime ‘in their official capacity.’ These two dilemmas raise important
considerations for the Legal Committee moving forward.
Moreover, the question must be asked when a state is obligated to pause criminal
procedures in cases of immunity. When a state wishes to pursue criminal charges against a
foreign official, it is arguable that they should stop all investigations until immunity is decided
upon. Alternatively, countries may argue that it is the burden of the official and their host state to
decide on the question of immunity prior to any criminal proceedings being halted. Thus, the
topic at hand raises many considerations for the Legal Committee moving forward: when
immunity should be declared, what defines actions performed ‘in an official capacity,’ and the
implications of timing of immunity on criminal proceedings.
Questions to Consider
1. Have any notable officials from your country ever invoked immunity in criminal
proceedings? Has any foreign agent ever invoked immunity after committing a crime in
your country?
49

District Court—Bow Street, Application for Arrest Warrant Against General Shaul Mofaz, 12 February 2004,
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50
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a. If so, what did the judicial process look like between your nation and the foreign

government?
2. What does your country define as acts performed ‘in an official capacity’ as it relates to
immunity?
3. How does your country believe the timing of the process for invocation of immunity
should be structured?
a. Should it occur during preliminary investigations, formal investigations, the
pre-trial stage, or during the trial stage?
b. With whom does the burden lie for the invocation of immunity?
4. Does your country agree with the timing outlines already addressed by the UN in Draft
Articles?
a. If so, what enforcement mechanisms need to be in place to ensure they are upheld
among foreign agents in a host country?
b. If not, what modifications would your country propose?
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3. https://legal.un.org/ilc/documentation/english/a_cn4_646.pdf

12

